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STATEMENT OF QUESTIONS PRESENTED 

Pursuant to Rule 17 (c) (11) 

The question presented is whether or not the appellant 
was entitled to a trial on issues raised by proper, precise 
and seasonable exceptions to the Deputy Auditor’s Report 
and if he may be precluded from such a trial by the trial 
Court’s entry of judgment for appellees ratifying, affirm¬ 
ing and adopting said Report of the Deputy Auditor. 
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In The 


UMTED STATES COURT OF APPEALS 

For the District of Columbia. Circuit 


No. 11311 


John M. Hart, Appellant , 

v. 

Percy B. Williams, Louise E. Williams, American 
Building Association, Appellees . 


Appeals from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 
November 1,1951, ratifying, affirming, and adopting the Re¬ 
port of the Deputy Auditor; discharging from record the 
Mechanic’s Lien No. 22275, filed by Appellant; awarding 
a money judgment in favor of appellees Williams; and 
denying appellant a recovery from the defendants Williams 
below in Civil Action No. 2371-48, consolidated with Civil 
Action No. 2515-48, (Putman v. Williams , et al.) for the pur¬ 
pose of trial. Jurisdiction below was based on Title 38- 
101, et seq. of the District of Columbia Code. 
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STATEMENT OF THE CASE 

On March 29,1950, appellant filed an amended complaint 
for the enforcement of a Mechanic’s Lien based upon the 
work performed and materials furnished by him on the 
premises 4923 Lee Street, N. E., which were owned by the 
appellees Williams. This work was performed pursuant 
to a written agreement between the parties dated the 22nd 
day of August, 1946. This agreement provided in sub¬ 
stance that the appellant was to perform all work and to 
provide all materials incident to the raising of appellee’s 
house at 4923 Lee Street, N. E., to receive a basement eight 
feet in height, in addition to undertaking certain repairs 
and renovations. The contract price was $2,170.00. The 
appellant had been a general contractor for 58 years and 
had had considerable experience in building, raising, and 
renovating houses. The appellees Williams, secured a loan 
to finance his vrork from the appellee, American Building 
Association, and a deed of trust securing the loan by that 
Association was recorded on November 8, 1946. Follow¬ 
ing the securing of the loan and pursuant to the agreement 
the appellant Hart began the job of raising the house and 
had proceeded to raise it to a height of approximately four 
feet, one-half the total distance required, when on or about 
April 18,1947, he was both ordered off of the property and 
prevented from completing the work by the appellee, Louise 
Williams. Up to this point appellant had purchased and 
furnished materials, for the contract in the amount of 
$525.75. Further, he had moved to the job his tools and 
equipment to the value of $488.00 which were lost to him 
when he was forced to abandon his contract. 

This cause was set for hearing before the Court and under 
order of Court, dated, October 10, 1950, as a result of the 
alleged complicated issues involved, unsupported by any of 
the record, was referred to the Auditor for consideration 
and report. Pursuant to this order of reference hearings 
were held before the Deputy Auditor on March 15, and 
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March 16, 1951. Appellant did not receive notice from his 
counsel of this hearing until March 15, 1951, and because 
of such short notice, was unable to secure the presence of 
all witnesses whom he expected to testify in his behalf. On 
August 13, 1951, appellant Hart, filed objections to the 
order referring the cause to the Auditor, a motion to vacate 
said order; and exceptions to the report of the Deputy Au¬ 
ditor. On November 1,1951, the Court entered a judgment 
ratifying and adopting the Report of the Deputy Auditor 
dated June 19, 1951. That judgment is set forth in the 
appendix herein. 

The judgment of the Court entered in this cause, adopting 
and ratifying the Report of the Deputy Auditor, forms the 
basis of the appeal herein inasmuch as appellant was de¬ 
nied a trial of the issues involved by the reference to the 
Auditor as well as being denied a trial on the exceptions 
raised. Appellant also contends that upon the entire rec¬ 
ord, including all pleadings filed and exhibits in this matter, 
the instant case, did not present the conditions required by 
law to justify the Courts’ action in referring the matter 
to the Auditor. 


STATEMENT OF POINTS 

The District Court erred in referring this cause to the 
Auditor and the Court’s entry of judgment ratifying and 
affirming the Report of the Deputy Auditor, after precise 
and seasonable exceptions were made, amounted to a de¬ 
privation of the appellant’s right to have a judicial determi¬ 
nation of the issues involved in this cause. 

SUMMARY OF ARGUMENT 

The arguments in support of appellant’s contentions in 
this cause are as follows: 

The facts herein presented a justiciable controversy which 
should have been determined and tried by the Court rather 
than by informal proceedings held before the Deputy Audi- 
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tor; especially is this true when precise and seasonable 
exceptions have been noted to the Report of the Deputy 
Auditor. Appellant has been deprived of his constitu¬ 
tional guarantee of a trial by the Court. The order of 
reference to the Auditor was not warranted by the facts 
nor supported by the rules of the Court. 

I. Exceptions to Auditor’s Report Raised Issues for 

Trial Court 

It may be urged in support of appellant’s contentions 
that proceedings before the Deputy Auditor may not be 
substituted for a trial by the Court, or a jury. The appel¬ 
lant was deprived of his right to a trial of his entire case 
by the Court as a result of this matter being referred to the 
Auditor and this amounted to a deprivation of appellant’s 
legal rights in the premises. At the hearing before the 
Deputy Auditor, it was shown by appellant’s testimony that 
in accordance with the terms of his contract with the ap¬ 
pellees Williams, considerable work had been performed, 
and appellant had expended over $500.00, to get to the 
point, where he was prevented from completing the work, 
by order of appellee, to leave the premises. This testimony 
on part of the plaintiff below, with denial from the other 
side, assuredly presented a justiciable controversy, the de¬ 
termination of which should have been by a court or jury, 
and not by informal proceedings held before the Auditor. 

In reference to this point, in the case of Strong v. District 
of Columbia, 3 Mac Arthur (10 D. C.) 499, at 509, the Court 
stated “From these authorities it is plain there are some 
questions of fact and issues of law, which auditors have no 
power to determine and which must be tried before the 
Court and by a jury—and that the right of trial by jury of 
such questions of fact was carefully preserved by those who 
framed and applied these common-law proceedings.” It 
appears to be well settled that an Auditor’s Report, like 
the verdict of a jury is simply advisory and the judgment 
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both on the law and on the facts must be the conclusions of 
the Court in order to be final. 

It is likewise to be noted that Title 16—103, of the Dis¬ 
trict of Columbia Code, as to the finality of an auditor’s 
finding provides as follows: “When such exceptions are 
filed, the Court shall enter the cause on the trial calendar— 
and the issues made by said exceptions shall be tried and 
determined in the same manner as other issues of law and 
fact made by pleadings in an action at common law—.” 
Also see Eichberg v. United States Shipping Board, 273 
Fed. 896; Lincoln v. Va. Portland Cement Co., 258 Fed. 505. 

A reasonable interpretation of this Code provision would 
seem to indicate that where proper and seasonable excep¬ 
tions are taken to the Auditor’s Report and there is a dis¬ 
agreement as to the testimony before the Auditor as well 
as its effect, the aggrieved party is entitled to a trial de 
novo on the issues raised by the aforesaid exceptions and 
he should not be deprived of such a trial by entry of judg¬ 
ment ratifying the Report of the Auditor. 

On the precise question as to whether the Auditor’s Re¬ 
port should control, or the defendant be given an oppor¬ 
tunity to present testimony to a jury, it was held in the case 
of McCullough v. Groff, 2 Mackey (13 D. C.) 361. 

“Where, in a reference to an Auditor under the Act of 
Maryland, 1785, Chapter 80, the proceedings before the 
auditor are such as in actions of accounts, the right of hear¬ 
ing before the Court as to all questions of law, and of trial 
by a jury upon all matters of fact, is to be preserved to the 
contestants.”—And further, 

“And where the auditor undertakes to decide all questions 
of fact, it would seem to be clearly against the spirit of the 
Statute to admit the report before the jury even as prima 
facie evidence of the truth of its assertions, or conclusions.” 
It was further held in that case that the Auditor’s Report 
was improperly presented to the jury and was no substi¬ 
tute for testimony to be offered by the defendant on con- 


tested points and the jury should have passed on these is¬ 
sues, where proper and precise exceptions were taken 
thereto. 

On the vital question of whether there was a breach of 
contract, whether appellant was prevented from complet¬ 
ing the job because of appellee’s order and as to whether 
appellee did or did not derive a benefit from the work 
claimed to have been performed by appellant, certain issues 
of fact arose which should have necessitated a judicial de¬ 
termination in order to afford appellant his “day in Court” 
as the law requires. In failing to do so the appellant now 
contends the District Court was in error. 

II. Entry of Judgment Without Trial of Issues Has De¬ 
prived Appellant of Eights Guaranteed by the 
Fifth Amendment 

Appellant contends that the denial of a trial in the Court 
below constituted a deprivation of procedural due process 
in violation of the Fifth Amendment. Each person is en¬ 
titled to his day in Court before his case be finally disposed 
of, and he cannot be divested of this right by any act of the 
legislature or by judicial action. Due process of law re¬ 
quires an orderly procedure adapted to the nature of the 
case, in which proceeding the litigant has a right and an 
opportunity to be heard and to defend, protect, and enforce 
his rights, by establishing any fact which, under the law, 
would be a protection to him or to his property. Garfield v. 
United States, 211 U. S. 249; National Exchange Bank v. 
Wiley, 195 U. S. 257. 

Granting a litigant his day in Court and affording him an 
opportunity to be heard has always been recognized as a 
fundamental principle of constitutional law. It was aptly 
and precisely stated in the case of Ex Parte Robinson, 
86 U. S. 505, in the following language of the Court: 

“The principle that there must be citation before hearing, 
and hearing or opportunity of being heard before judgment, 
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is essential to the security of all private rights. Without 
its observance no one would be safe from oppression where- 
ever power may be lodged. ’’ Also see Fleenor v. Hammond, 
116 F. (2nd) 982; Goldsmith v. Tax Appeals, 270 U. S. 117. 

Due process of law requires a judicial determination of 
the issues by an impartial tribunal, competent by the law 
of its creation to pass on the subject matter of the suit. 
In this regard the law does not contemplate the substitu¬ 
tion of the findings and report of an Auditor for such “ju¬ 
dicial determination ” as required. Under these constitu¬ 
tional guaranties of due process it is required that such 
civil remedies provided for the protection of a citizen’s 
property rights shall be by a regular and orderly mode of 
procedure in a court of competent jurisdiction and that 
the litigant shall have notice and an opportunity to be 
heard. 

“Due course of law when applied to the prosecution of 
a demand in a court of record, confessedly means no more 
than a timely and regular proceeding to judgment and exe¬ 
cution.” Dwight v. Williams, 8 F. Cases No. 4218; also 
see Davidson v. New Orleans, 96 U. S. 97. 

From the above argument it may be reasonably inferred 
and the appellant does contend that the entry of judgment 
in this cause by the Court below amounted to a deprivation 
of procedural due process to which he was entitled. It is 
the contention of the appellant that such action by the 
Court below constituted prejudicial error. 

III. Vital Legal Eights of Appellant Were Violated by the 
Order of Reference to the Auditor 

It is to be noted that the order of reference made in this 
cause was without legal justification, in violation of appel¬ 
lant’s rights to have a judicial determination of the matter 
and did not conform to the legal requirements of Rule 53 (b) 
of the Federal Rules of Civil Procedure, or the pertinent 
provisions of Title 16—103 of the District of Columbia 
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Code. Rule 53 (b) provides, “A reference to a master shall 
be the exception and not the rule. In actions to be tried by 
a jury, a reference shall be made only when the issues are 
complicated; in actions to be tried without a jury, save 
in matters of account, a reference shall be made only upon 
• a showing that some exceptional conditions require it.” 
None of the elements to support a reference were present in 
this cause and no exceptional conditions were alleged or 
claimed by any of the parties in interest. Rule 53 in its 
language is specific and the conditions specified should have 
been indicated before the reference was made by the Court. 

Further as to the conclusive aspect of the Auditor’s Re¬ 
port it should be pointed out that under Rule 53, following 
Section 723 (c) of 28 U. S. C. the absence of exceptions to a 
master’s report in jury actions does not make the masters 
finding conclusive. In Shima v. Brown, 133 Fed. 48, the 
Court held that in an action to recover for board including 
room, defendant was not prejudiced by District Court’s re¬ 
fusal to let defendant withdraw exceptions to Auditor’s 
report. The presence or absence of exceptions was imma¬ 
terial under Rule 53, which made Auditor’s findings mere 
evidence unless parties stipulate that they shall be final. 

It would thus appear that the reference in this cause was 
improvidently made since there was no legal foundation 
either under Rules of Court or under the pertinent Code 
provisions, but that in no event should the Auditor’s find¬ 
ings have been accepted as conclusive, there being a sharp 
and decisive controversy in regard thereto, and that the 
Court in protecting the rights of all the parties litigant 
should have ordered a trial de novo before any final judg¬ 
ment was entered in the matter. Appellant contends that 
the action of the Court in this regard violated his legal rights 
in the premises and constituted reversible error. 
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IV. CONCLUSION 

The judgment of the Court below should be reversed and 
this cause remanded for a trial on the merits. 

Respectfully submitted, 

Pabkeb and Pabkeb 
By Geobge A. Pabkeb 
Babbington D. Pabkeb 
Attorneys for the Appellant 
1130 Sixth Street, N. W. 
Washington, D. C. 
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29 Filed Mar. 29,1950. Harry M. Hull, Clerk. 


AMENDED COMPLAINT FOE ENFORCEMENT OF 
MECHANIC’S LIEN AGAINST REAL ESTATE 
AND FOR JUDGMENT 

1. This Court has jurisdiction of this cause under the 
District of Columbia Code (1940 edition), Sec. 38,101 Et 
Seq., and this Amended Complaint is filed by leave of Court 
granted March 14, 1940. 

2. The plaintiff, John M. Hart, is a citizen of the United 
States and a resident of the District of Columbia. 

3. The defendants, Percy B. Williams and Louise Wil¬ 
liams are citizens of the United States, residents of the Dis¬ 
trict of Columbia, and are the owners of certain hereinafter 
described real estate in the District of Columbia, and as 
such owners authorized and employed the plaintiff as con¬ 
tractor to do certain repair work thereupon as is shown 
by copy of the contract hereto attached, marked Exhibit 
“A” and prayed to be read as a part hereof. 

4. The American Building Association, a body corpor¬ 
ate, is named defendant herein, as the holder in escrow of a 
sum of money, originally $2170, now $2377.24, withheld 
from a loan placed against Lot 91 in Square 5175 with the 
improvements thereon, by said American Building Associa¬ 
tion, for the purpose of paying for the improvements to 
said premises which are provided for in the contract, Ex¬ 
hibit “A”, between plaintiff and defendants Percy B. Wil- i 
liams and Louise Williams. 

5. The real estate against which the enforcement of the 

mechanic’s lien is sought herein is known as Lot 91 in 
30 Square 5175, with the improvements thereon known as 

premises #4923 Lee Street Northeast, Washington, 


D.C. 
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6. On to wit, August 22,1946, the plaintiff and defendants, 
Percy B. and Louise Williams, entered into a contract in 
writing, a copy of which is hereto attached as Exhibit A, 
as aforesaid, whereby the plaintiff agreed to raise the house 
at premises No. 4923 Lee Street Northeast, Washington, 
D. C., finish off a basement thereunder including laying a 
four (4) inch cement floor, furnish and install two doors, 
six steel windows, water proof the basement walls, construct 

1 a new back porch six (6) feet by seventeen (17) feet, repair 
front porch, lower certain plumbing, install a six (6) inch 
1 by eight (8) inch girder, and do certain other repairs and 
improvements, and the defendants agreed to pay the plain¬ 
tiff the sum of $2170.00 therefor. 

7. Commencing on or about December 9,1946, the plaintiff 
entered upon the performance of the said contract, and 
proceeded to furnish the labor and materials and equipment 
necessary to perform the work in a workmanlike manner 
until he was prevented from completing his work by reason 
of the breaches of the contract hereinafter described. 

8. In arriving at the cost of doing the work involved in 
1 the attached contract the plaintiff contemplated working 

from the inside, largely, as defendants well knew; but from 
the beginning the defendants refused to allow him to work 
from the inside, making it necessary for him to tunnel under 
the house, thereby requiring much more time and labor 
than contemplated by plaintiff, delaying its completion and 
making it much more expensive for the plaintiff. Notwith¬ 
standing this, plaintiffs proceeded with the performance of 
his contract, and found that the girders, joists etc. under 
house were so rotten that they would not lift the house, all 
' of which was unknown to plaintiff at the time of entering 
into said contract. In spite of these adverse conditions 
plaintiff was determined to perform his contract, and so pur¬ 
chased and paid for new girders and other materials to the 
extent of $525.77 as is shown by an itemized list hereto at- 


tached and made a part hereof, marked Exhibit B, but de¬ 
fendants hindered plaintiff in the performance of his work 
by refusing to permit him to remove more than a small 
31 part of the floors at a time to replace the girders. 

9. Although defendant Louise Williams abused and 
hindered the plaintiff in his work in every way possible, 
keeping the doors to the house locked and fastened, and so 
preventing him from working from the inside when it was 
most advantageous for him to do so, he continued attempt¬ 
ing to perform his contract under this handicap until to wit, 
April 18,1947, by which time he had put in forty-eight (48) 
days of labor, with his equipment, for which $50 per day is 
a reasonable charge, totaling the sum of $2400.00 which he 
with his equipment had earned on the job up to that date. 

On April 18,1947, after the plaintiff had done the necessary 
replacement of girders, excavating, etc., had gotten the 
house on his jacks and had raised it most of the distance it 
was to be raised, and had done most of the other work, the 
defendant, Louise Williams, locked up plaintiff’s tools and 
ordered him off the premises. Though plaintiff was ready, 
willing and able to complete the performance of his con¬ 
tract the said defendant, Louise Williams, refused to allow 
him to come back on the premises after April 18, 1947, 
thereby preventing him from completing the work under the 
contract. Defendants then employed another to finish the 
work, using plaintiff’s materials and plaintiff’s tools and 
equipment to do the work. That plaintiff’s equipment of the 
value of to wit, $488.00, as is shown by Exhibit D hereto at¬ 
tached and prayed to be read as a part hereof, was never 
returned to the plaintiff by said defendants Williams nor 
by anyone else. 

10. The plaintiff having performed his contract to the ex¬ 
tent of having purchased and paid for all the materials 
necessary for the job and having performed about 75% of j 
the labor necessary for the completion of the contract, and . | 
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having been prevented from finishing the performance 
therof by the breaches of contract hereinbefore mentioned, 
he became entitled to the sum of $2170.00, the contract price 
of the work and materials involved, and is now entitled to 
the same with interest thereon from May 1, 1947; that no 
payments has been made to this plaintiff in any amount, 
though he has demanded payment on several occa¬ 
sions. 

32 11. The plaintiff filed and served notice of lien, 

copy of which is attached hereto as “Exhibit C.” as 
follows: No. 22275, against the interest of Percy B. Wil¬ 
liams and Louise Williams, filed with the Clerk of this Court 
at 11:09 o’clock A.M., June 9,1947, and served upon defend¬ 
ants, Williams, by registered mail the same day. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That judgment be entered herein in favor of plaintiff 
and against Percy B. Williams and Louise Williams in the 
sum of $2170.00 with interest from May 1, 1947, together 
with costs of this suit and a reasonable attorney’s fee, and 
that either the defendants Percy B. Williams and Louise 
(Williams, or the American Building Association be di- 
1 rected to pay to this plaintiff the sum of Two Thousand One 
1 Hundred Seventy ($2170.00) Dollars with interest, from the 
'funds which are now held in escrow for the defendants 
Percy B. Williams and Louise Williams. 

2. That in event the monies held by the defendant Ameri¬ 
can Building Association are not paid to plaintiff, or are 
insufficient to satisfy plaintiff’s lien with interest and costs, 

1 then the Court decree a sale of the said land and premises 
with improvements thereon that the proceeds of such 
sale or sales over and above the amount due on the first trust 
be applied to the payment and satisfaction of the Mechan¬ 
ic’s Lien of this plaintiff. 

3. That this plaintiff have judgment against the defend- 
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ants Percy B. Williams and Louise Williams in the sum of 
$488.00 for plaintiff’s equipment which was not returned to 
him from defendant’s premises. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

(s) John M. Hart, Plaintiff. 

• ••••••••• 

34 Filed Mar. 29, 1950. Harry M. Hull, Clerk. 

“EXHIBIT A” 

This Agreement Made the twenty second day of August 
in the year Nineteen Hundred and Forty Six by and between 
John M. Hart hereinafter called Contractor, and Mr. & Mrs. 
Percy B. Williams hereinafter called the Owner, WIT¬ 
NESSETH, that the Contractor and the Owner for the con¬ 
sideration hereinafter named agree as follows: 

Article 1. The Contractor agrees to provide all the ma¬ 
terials and to perform all the work shown on the drawings 
and described in the Specification entitled General condi¬ 
tions. 

The Contractor agrees house No. 4923 on Lee St. N. E., 
Washington, D. C. to raise to the proper height, and shore 
same, to receive a full basement eight feet in height in from 
level of floor to tol side of sill and to construct two areas, 
two doors, six steel windows, 4" Basement floor finish 
. straight and smooth, walls waterproof parged with a % 
inch coat of morter, a 6"x8" girder, wood or steel, walls 
above grade to be float finished. New back porch 6 feet by 
17 feet. All timbers used will be in accord with Building 
Code and spaced the same. Front porch remodel and steps 
constructed thereto, also back porch steps constructed. 
Plumbing to be lowered below basement floor grade a U 
drain-trap in each Area way, and to perform all work men¬ 
tioned in drawings and specifications. 

Article 2. The Contractor agrees that the work under 
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this Contract shall be substantially completed within the 
limit of Sixty to Ninety days. 

Article 3. The Owner agrees to pay the Contractor in 
current funds for the performance of the Contract the sum 
of Twenty-One Hundred and Seventy Dollars ($2170.00) 
subject to deductions as provided in General Conditions of 
the Contract and to make payments on account thereof as 
provided therein, as follows: 

Contractor: John M. Hart 

Owner Percy B. Williams, Louise Williams 

Seal 


36 Filed Mar. 29, 1950. Harry M. Hull, Clerk 

“EXHIBIT B” 


ITEMIZED LIST OF MATERIALS FURNISHED BY 
THE PLAINTIFF HEREIN IN REPAIRING PREM¬ 
ISES NO. 4923 LEE ST. N. E. FOR DEFENDANTS 


1000 #418 face bricks_ $50.00 

300 pcs. Cinder Blocks 4x8x12_22.50 

59 pcs. 2x8 Va. pine 12 ft. long_ 82.60 

4 pcs. 2x8 Va. pine 16 ft. long_ 8.17 

12 pcs. 2x4 Va. pine 9 ft. long_ 9.00 

12 pcs. 1x4 Va. pine 9 ft. long_6.00 

4 pcs. 2x4 Va. pine 18 ft. long_8.00 

5 Oak timbers 8"x8" 22 ft. long_125.00 

700 Cinder blocks 8x8x16_ 112.00 

20 bbls morter_80.00 

5 bbls cement_22.50 


Total_ 525.77 
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35 Filed Mar. 29, 1950. Harry M. Hull, Clerk 

“EXHIBIT C” 


Notice is hereby given that I intend to hold a mechanic’s 
lien against the interest of Mr. Perch B. Williams and Mrs. 
Louise Williams In Lot 91 Square 5175 Premises 4923 Lee 
St. N. E. situate in the City of Washington, in the District 
of Columbia, and the building thereon, for the sum of 
Two Thousand One Hundred Seventy Dollars ($2170.00) 
with interest from May 1st. 1947, being the amount due me 
for labor upon and materials furnished for the construction 
(repair) of said building under and by virtue of a contract 
with 

John M. Hart, Claimant. 


37 Filed Mar. 29, 1950. Harry M. Hull, Clerk. 

“EXHIBIT D” 


LIST OF EQUIPMENT BELONGING TO PLAINTIFF, 
LEFT ON DEFENDANT’S PREMISES, AND NOT RE¬ 
TURNED TO PLAINTIFF BY DEFENDANTS, WIL¬ 
LIAMS 


7 clamps_$8.00 

250 blocks_ 250.00 

5 jack rods_ 2.50 

3 pails-3.00 

2 tubs_2.00 

115 wedges_172.50 

Gin pols, block & falls_25.00 

Several 2x4,3x4 & 4x4 studs 3' to 8' long_25.00 


Total 


$488.00 
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38 Filed Apr. 10, 1950. Harry M. Hull, Clerk. 


ANSWER TO AMENDED COMPLAINT 

Come now the defendants, Percy B. Williams and Louise 
Williams and for Answer to plaintiffs complaint and for 
cross complaint states as follows: 

They admit the citizenship and resident of the parties, 
plaintiff and defendant; the ownership of the real estate by 
the defendants, known as premises 4923 Lee Street, N. E. 
and the fact that said defendants entered into the contract 
set out by the plaintiff, but the defendants deny that the 
plaintiff performed his said contract or any part thereof, 
except in the following particulars. 

The plaintiff, an old gentlemen, past seventy years of age, 
unable to perform manual labor, employed no one to assist 
him, come on the premises, dug a ditch and raised the house 
about 18 inches, thereby causing all the walls to break and 
the floors to leave their connection as well as damaging the 
porch and disconnecting the water, causing the defendants 
arrest for violation of health regulations; he brought lum¬ 
ber on the premises, all of which he removed; whereupon, 
defendants were forced to employ one Putnam, a Contrac¬ 
tor, to perform the exact services that the plaintiff Hart had 
agreed and failed to perform. 

Because the said plaintiff failed and refused to perform 
his said contract and because the defendants were forced 
to employ another to perform said work, the defendants, 
pray as follows. 

That plaintiff’s complaint be dismissed. 

(s) Percy B. Williams, (s) Louise Williams. 

• ••••••••• 
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Filed Apr. 14, 1950. Harry M. Hull, Clerk. 




ANSWER OF AMERICAN BUILDING ASSOCIATION 
TO AMENDED COMPLAINT FOR ENFORCE¬ 
MENT OF MECHANIC’S LIEN 

I 

FIRST DEFENSE I 

1. Defendant admits the allegations of said paragraph. ! 

2. It admits upon information and belief the allegations 
of said paragraph. 

3. It has no knowledge or information sufficient to form a 
belief as to the allegations in said paragraph contained. 

4. It denies that it is a body corporate, but on the con¬ 
trary states that said defendant is a voluntary unincorpor¬ 
ated Association doing business under the laws of the Dis¬ 
trict of Columbia. Further answering said paragraph, this 
defendant admits' that it now has on deposit to the credit 
of the defendants, Percy B. Williams and Louise E. Wil¬ 
liams, the sum of Two Thousand, Three Hundred Seventy- 

seven Dollars and Twenty-four Cents ($2,377.24), 

41 and this defendant is obliged, under its agreement 
with said defendants Percy B. Williams and Louise 
E. Williams, to pay to said defendants, upon the comple¬ 
tion of the improvements, and defendants state that the | 
work incident to said improvements has been satisfactorily 
completed insofar as this defendant is concerned, and de¬ 
fendant stands ready to pay said sum to whomsoever the 
Court shall determine is entitled to receive the same. 

5. It admits, upon information and belief, the allegations 
in said paragraph contained. 

6. to 10. inclusive. This defendant has no knowledge or 
information sufficient to form a belief as to the allegations j 
in said paragraphs contained and can therefore neither ad- I 
mit nor deny the same. 

11. Defendant has no knowledge or information sufficient j 
to form a belief as to the allegations in said paragraph con- 
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tained, and can therefore neither admit nor deny the same. 
Further answering said paragraph, this defendant states 
'that if any such mechanics’ lien has in fact been filed, it is 
subordinate to the lien of the first deed of trust securing 
the loan made by this defendant. 

SECOND DEFENSE 

1 This defendant states that on, to-wit, the 7th day of No¬ 
vember, 1946, the defendants Percy B. and Louise E. Wil¬ 
liams, his wife, executed and delivered a deed of trust to 
the Washington Loan and Trust Company as trustee, con¬ 
veying Lot 91 in Square 5175, with improvements thereon 
known as 4923 Lee Street, N. E., in the District of Columbia, 
to secure a certain bond likewise dated November 7, 1946, 
under the terms of which the aforesaid Percy B. and Louise 
E. Williams acknowledged their indebtedness to this de¬ 
fendant in the full sum of Twenty Thousand Dollars 
($20,000.00) to secure an advance on the purchase of certain 
1 shares of stock of this defendant amounting to Four Thou¬ 
sand, Five Hundred Dollars ($4,500.00), and that the 
42 present balance due thereon as of March 14, 1950, is 
Three Thousand, Eight Hundred Sixty-six Dollars 
1 and Sixty-eight Cents ($3,866.68). Said deed of trust was 
thereafter on, to-wit, the 8th day of November, 1946, re¬ 
corded as a first trust among the land records of the District 
of Columbia, to which reference is hereby made as fully to 
all intents and purposes as if set forth herein. 

Defendant alleges that the mechanic’s lien, if any, which 
plaintiff may have is subordinate to the lien of the foregoing 
first deed of trust securing the loan made by this defendant. 

THIRD DEFENSE 

Defendant states that it has on deposit at this time the 
sum of Two Thousand, Three Hundred Seventy-seven Dol¬ 
lars and Twenty-four Cents ($2,377.24) to the credit of the 
defendants Percy B. and Louise E. Williams; that said sum 
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was deposited with this defendant to cover the cost of cer¬ 
tain improvements which this defendant required to be 
made as a condition precedent to the making of the loan 
secured by a first deed of trust, all as more fully hereinbe¬ 
fore set forth; that upon completion of said work said sum 
was to be paid to said defendants Percy B. and Louise E. 
Williams, or to whomsoever the latter should designate; 
that said work has in fact been completed to the satisfac¬ 
tion of this defendant and the latter stands ready to pay 
said sum to whomsoever the Court shall determine is en¬ 
titled to receive the same, as this defendant claims no inter¬ 
est in said funds. 

WHEREFORE, having fully answered said complaint, 
defendant prays that the same may be dismissed. 

• ••••••••• 

45 Filed June 19, 1951. Harry H. Hull, Clerk. 


REPORT OF THE DEPUTY AUDITOR 

I 

To the United States District Court for the District of 
Columbia: 

The Deputy Auditor, for report herein, respectfully states 
as follows: 

1. Motion to consolidate the two above-entitled causes 
was granted on December 6, 1948. 

2. The order of reference reads as follows: j 

46 “Upon consideration of the issues herein, and 

it appearing to the Court that the issues herein 
are complicated and require reference to the Auditor 
of the Court, it is, by the Court, this 10th day of Octo¬ 
ber, 1950, 

“ORDERED that the above-entitled causes be and 
they are hereby referred to the Auditor of this Court 
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for consideration and report, pursuant to the Rules of 
Court, on the issues raised by the pleadings herein.” 

3. The matter was calendared for a first meeting of coun¬ 
sel to discuss the execution of the reference on November 1, 
1950, after notice mailed to the attorneys for all parties in 
interest. Copy of the notice is hereto attached. The first 
meeting was held at the time appointed. The reference was 
then assigned by the Auditor to the Deputy Auditor pur¬ 
suant to order of the Court in General Term passed April 
22,1947. 

i 4. Hearings were held on March 15 and 16, 1951, pur¬ 
suant to notice to the attorneys for all parties in interest. 
Copy of the notice is hereto attached. The hearings were 
not reported stenographically, none of the parties being 
willing to advance the cost of a stenographic report of the 
testimony. 

5. At the hearing on March 15, 1951, Orille C. Gaudette 
and James P. Holloman, Esqs., appeared for the plaintiff 
Hart, P. Bateman Ennis, Esq., for the plaintiff Putman, and 
John H. Wilson, Esq., for the defendants Williams. Mo¬ 
tion was made by the attorneys for the plaintiff Hart to 
postpone the hearing because of the absence of the plaintiff 
Hart. The Deputy Auditor ruled that he would take the 
testimony offered for the plaintiff Putman in Civil Action 
No. 2515-48 and any testimony in opposition thereto, and 
would postpone until the following day, March 16, 1951, 
the taking of any testimony offered for the plaintiff Hart 
or in opposition thereto. 

6. The hearing then proceeded on March 15, 1951. John 

L. Putman testified in his own behalf, and John 
47 Berry and Louise E. Williams were also examined 
in behalf of Putman. 

7. The hearing was resumed on March 16, 1951. The 
plaintiff John M. Hart testified in his own behalf, and he 
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was cross-examined by the attorney for the defendants Wil¬ 
liams and by the attorney for the plaintiff Putman. Walter 
Banks, a witness called in behalf of Hart, was likewise ex¬ 
amined and cross-examined. The defendants Louise E. Wil¬ 
liams and Percy B. Williams then testified in their own be¬ 
half and were cross-examined by the attorney for the plain¬ 
tiff Hart and by the attorney for the plaintiff Putman. The 
plaintiff Putman and his witness Berry were then recalled 
and testified under redirect and cross-examination. 

8. At the close of the hearings, the several attorneys were 
requested to submit a summary of the evidence and pro¬ 
posed findings of fact and conclusions of law. The docu¬ 
ments requested were submitted on April 12,1951, and are 
being filed with this report. 

9. After consideration of all evidence adduced, the Dep¬ 
uty Auditor finds and reports below. 

SUMMARY OP THE EVIDENCE 

10. On August 22,1946, Percy B. Williams and his wife, 
Louise E. Williams, owners of 4923 Lee Street, Northeast, 
and John M. Hart entered into an agreement whereby Hart 
agreed to raise the house on 4923 Lee Street to receive a 
basement of eight feet in height and to construct a new 
back porch and do other work. The agreement (Exhibit 
Hart 1) reads as follows: 

“This Agreement made the twenty second day of 
August in the year nineteen hundred and forty six by 
and between John M. Hart hereinafter called the con¬ 
tractor and Mr. and Mrs. Percy B. Williams herein- j 
after called the Owner, Witnesseth, that the contractor j 
and the owner for the considerations hereinafter named j 
agree as follows: 

48 “Article 1. The contractor agrees to provide 

all the materials and to perform all the work | 
shown in the drawings and discribed in the specifics- 
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tions entitled general conditions. The contractor 
agrees house No. 4923 on Lee St., N. E., Washington, 
D. C., to rais to the proper height and shore same, to 
receive a full basement eight feet in height from level 
of floor to tol side of sill and to construct two areas, 
two doors, six steel windows, 4" basement floor finish 
straight and smooth, walls waterproof parged and a % 
inch coat of mortor, a 6x8" inch girder, wood or steel. 
Walls above grade to be float finish. New back porch 
6 feet by 17 feet. All timbers used will be in accord 
with building code and spaced the same. Front porch 
remodel and steps constructed there to, also back porch 
steps constructed. Plumbing to be lowed below base¬ 
ment floor grade a U drain trap in each area way, and 
to perform all work mention in drawings and specifica¬ 
tions. 

“Article 2. The contractor agrees that the work un¬ 
der this contract shall be substantially completed within 
the limit of sixty to ninty days. 

“Article 3. The owner agrees to pay the contractor 
in current funds for the performance of the contract 
the sum of twenty-one hundred and seventy dollars 
($2170) subject to deductions as provided in the gen¬ 
eral conditions of the contract and to make payments 
on account thereof as provided therein, as follows: 

Contractor John M. Hart, 4801 Meade St. N. E. seal, 
tele Lincoln 7212. 

Owner Percy B. Williams, Mrs. Louise E. Williams, 
4923 Lee St. N. E.” 

11. The deed of trust securing the loan by Am erican 
Building Association to finance the work was not executed 
and recorded until November 8,1946. 

12. Hart testified that he has been a general contractor 
for 58 years and has moved and raises houses and that he 
began work on December 9,1946. He says he dug trenches 
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around and under the building, that after digging he found 
the joists and girders in rotten condition and raised the 
building upon his jacks and supporting timbers, and that 
he had raised the building to a height of approximately 4 
feet, or one-half the total distance to be raised, when he was 
ordered off the property by Mrs. Williams. He worked 
alone, except that he had Walter Banks deliver three truck- 
loads of tools and material to the property. He says he 
furnished material for the work in the amount of 
49 $525.77 (Exhibit B to his amended complaint filed 

in Civil Action 2371-48 on March 29,1950; also desig¬ 
nated at hearing as Exhibit Hart 2). He submitted as Ex¬ 
hibit Hart 4 C. 0. D. delivery ticket for face brick $50.00 
and cinter block $22.50, and as Exhibit Hart 5 C. O. D. de¬ 
livery ticket for the Virginia pine items of $82.60 and $8.17 
in said Exhibit B. He says he moved tools and equipment 
to the value of $488.00 on the Williams’ premises (Exhibit 
D to said amended complaint; also designated Exhibit 
Hart 3). He says that these tools and equipment were lost 
to him. Hart further says that Putman in constructing the 
wall, used some of Hart’s old brick, which he says he could 
recognize, and that he also used some of Hart’s timber. 
Hart says that cinder block, new brick, cement and mortar 
were not moved to the job but were stored elsewhere and 
were lost to him because he was not allowed to complete 
the contract. 

I 

13. Hart testified that when he had completed no less 
than three-fourths of his contract he was driven off the job 
by Mrs. Williams on April 18,1947. He says that he worked 
on the job for a total of 48 days, that the reasonable value 
of his services by the day was $20.00 per day, and that the 
value of his equipment was $30.00 per day or a total of $50.00 
per day. His attorneys claim that he should be paid the full 
amount of the contract (Page 5 of their Suggested Findings | 
of Fact). 
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14. Hart when cross-examined by the attorney for Put¬ 
man was asked to identfy the Hart material Putman used. 
Hart said that Putman used two 8x16 and, he thinks, three 
2x8 joists. Hart says he could identify them because they 
had green mold on them and were marked with a cross on 
the ends. He says Putman used his jacks but that he got 
his jacks back. He says Putman used his clamps but that 
Hart got the clamps back. Hart says he could recognize 
the brick which he says Putman used in the wall be- 
50 cause it was old burnt brick about 40 or 50 years old. 

15. Banks, a witness for Hart, testified that he car¬ 
ried three loads to the job in a ton and a half truck and took 
away only tw^o loads. He says he noticed the condition of 
the house when he carried the material there. The floor 
level, he says, was about two feet above ground. He says 
his second visit was about the 15th of April when the house 
was raised 4 feet or more; holding the house up were cross- 
ties, timber and jacks. 

16. Banks, on cross-examination, said that he went to the 
job to haul the material away when Hart came after him. 
When asked if he started to haul the stuff away in June, he 
said that he hauled it whenever Hart came after him, and 
that when he got the second load Mr. Hart said that was all 
he was going to haul from there. When he got the first 
load he says he could not get any more because it was under 
the house, and that the lady said, “Mr. Hart, you can get 
the other when you come back.” 

17. Mrs. Williams testified that she never told Mr. Hart 
to get off the job. She says she went to his place four or 
five times to get him to come on the job, and that she gave 
him a key to the house. She says he gave her the key back 
and said that he did not want to keep the key. She says 
that no material was hauled away until after Mr. Putman 
was on the job and had raised the house. 
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18. On cross-examination Mrs. Williams testified that 
Hart worked on the job off and on nntil the 23rd day of 
April, 1947. She says that in the back yard he had pieces 
used for joists, some of them burnt pieces he had brought 
down on his wheel barrow. In the front he had some cross 
ties. Banks got a load from the back and a load from the 
front. 

19. Mr. Williams says he never ordered Hart off 
51 the job, and that day after day after he came home 
from work he went over to Hart’s house and asked 
him to come down there; that he made excuses and said he 
would come, but did not come. He says Banks hauled the 
stuff away in June after Putman had raised the house. 

20. On May 22,1947, the Williams and Putman signed the 
agreement Exhibit Putman 2, which reads as follows: 

“I, John Putman, agrees to raise the said house at 
4923 Lee Street, N. E. House to be raised seven and 
one half feet (7% feet) off the present foundation. To 
have six windows in basement, windows to be of steel 
frames. Two doors, one to the back and one to the 
frount. New floor joist to be put in between old ones. 
All window sills to be brick in basement. Out side 
walls to be parges up to floor joist. One back porch 
6x17 to be erected. One frount porch to be repaired. 
Three brick colums to be erected from the ground to 
the ceiling joists of the porch. Frount and back stepts 
to be concret. Basement floor to be four inches (4") 
thick. 

“Aryway to have one drain pipe in rear, leading to 
sewer. 

“All ground around the house to be graded. All new 
work to be painted. One chimney to be moved from in¬ 
side of house to the outside. All out side center block 
jounts to be struck. All work to be done in first class 
manner. Basement to have one toilet steel. Center 
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beam to be 4x8, made of steel. All plumbering work 
to be attached back. 

“The above statements are to be followed. 

“All work listed on this contract to be done for the 
sum of $2170.00.” 

21. Putman testified that he began work shortly after 
May 22, 1947, when the contract was signed, and that he 
completed the work in November of December 1947. 

22. Berry, who had helped Putman do the work, corrob¬ 
orated Putman; and Mrs. Williams, called in behalf of Put¬ 
man, testified that Putman had performed his contract to 
their satisfaction and that the only reason he had not been 
paid was because Mr. Hart had filed a lien. 

23. After Hart and Banks had testified, Berry and Put¬ 
man were recalled. Berry said he was experienced in rais¬ 
ing buildings and that the house had not been raised in June 

1947 and that at that time it could not have been 
52 raised two inches without breaking the roof or the 

plaster, and that a piece of pipe from the plumbing 
about 16 or 18 inches was broken off and lying on the ground. 
He said that the jacks were not in actual use and were under 
the house, and that there was a hole under the house 6 by 
30 by 3. He said none of Hart’s material or tools were used 
by him or by Putman. Berry also testified that what had 
been done when he got on the job was actually detrimental 
to the house and the work to be done by him in raising the 
house. 

24. Putman testified that he used none of Hart’s tools or 
material; that he did not use any second-hand material in 
the work, and that Hart did not have any bricks on the job. 
Putman then said that he raised the house IV 2 . feet off its 
foundation; that he put six windows and a four-inch floor 
in the basement and put in two doors, one in back and one 
in front, and put new floor joist in between the old ones. He 
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said in the basement he put in brick window sills, and that 
he put in a back porch and repaired the front porch, and 
put on the three brick columns shown in the photographs 
Exhibits Putman 3 and 4, which, he says, shows the house 
as completed by him, except that the imitation brick sheath¬ 
ing on the house was put on by someone else after he com¬ 
pleted his contract. The photograph Exhibit Putman 1 
shows the house before work was begun by anybody. Put¬ 
man further testified that he put in front and back steps of 
concrete, moved the chimney and put a toilet in the basement 
and attached the plumbing work, and did all the other work 
called for by his contract except that he did not recall doing 
any grading. 

53 COMMENT ON THE EVIDENCE 

25. Mr. Hart’s testimony that he completed no less than 
three-fourths of his contract will not stand examination. 

(a) He did not construct the areas, two doors, six steel 
windows, or basement floor, or waterproof the walls, put on 
the new backporch or remodel the front porch. 

(b) His contract, which was prepared by him, called for 
“plumbing to be loved (sic) below basement floor grade a 
U drain trap in each area way.” Apparently, the plumbing 
was to be lowered; but he said in his testimony that he did 
not have to do any plumbing. The correspondence (John EL 
Wilson, Esq., to Mr. Hart dated March 1,1947, Ex. Hart 8; 
and Hart’s reply of March 4, Ex. Hart 9) indicates that 
Hart asked the Williams to engage a plumber to make cut¬ 
offs and disconnections. The Williams, according to Mr. 
Wilson’s letter, could see no reason why they should do so, 
since the contract called for Hart to do the basement plumb¬ 
ing work. Hart testified that he knocked a hole in the back, 
that he knocked a hole in the side where the plumbing was, 
and left the rest of the cinder blocks under the house just 
as laid. The plumbing seems to have been disconnected or 
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broken during the course of Hart’s work. Berry says there 
was a 16 or 18 inch pipe lying on the ground when he started 
to work. The resulting filth under the house caused the 
Williams to be summoned to Court. Williams set up a tem¬ 
porary connection by means of an automobile inner tube. 

(c) Hart says that he planned to work from the inside, 
but that the Williams, when he got ready to take up the 
floor, would only let him take up one floor at a time. It 
seems to have been understood that the Williams would con¬ 
tinue to occupy the house while the work was in progress. 
Hart first said that on February 12, 1947, Mrs. Williams 
would not let him do any more digging, and that she 
54 ordered him off the property on February 16, 1947. 

In his letter to the Williams of February 14, 1947 
(Exhibit Hart 6) he says that he cannot “come through 
with the contract working with a house loaded with furni¬ 
ture,” that the floors will have to be removed, and that he 
cannot hire help to move the furniture. A few questions 
later he says that it was on April 17 that Mrs. Williams or¬ 
dered him off the property, and that he had then completed 
three-fourths of the work under his contract. On the one 
hand, Hart says that after he had raised the house four feet 
he was ordered off the property, while on the other hand he 
says that when he had completed more than three-fourths 
of the work he was ordered off the job. He complains of 
being denied access, yet he says he was able to do three- 
fourths of the work. His testimony is not persuasive. He 
does not detail what part of the work he was prevented from 
performing. Digging, replacement of joists and girders and 
raising the house about 4 feet, or one-half of the required 
8 feet, seems to have been the total of his performance ac¬ 
cording to the Suggested Findings of his counsel (page 4) 
It seems to the Deputy Auditor that a comparison of even 
the claimed performance with the provision of his contract 
demonstrates that he did not do three-fourths of the work. 


21 


(d) When the plumbing became disconnected or broken, 
Hart appears to have done nothing to remedy the situation 
created which certainly had not existed prior to his knock¬ 
ing a hole in the cinder blocks near the plumbing. The re¬ 
sult was that the Williams were forced to live in an unfin¬ 
ished house wtih a 30-foot hole underneath and with their 
plumbing functioning through an inner tube which they 
were forced to put on themselves to prevent their property 
being a health hazard to themselves and their neighbors. 

26. Hart did no work after April 17 or 18,1947, as 
55 he says, or after April 23,1947, as Mrs. Williams says. 

His contract called for completion in 60 or 90 days. 
He started work on December 9,1947, and by April 23,1947, 
it was still not completed. Mr. Berry was employed by Mr. 
Putman as a man skilled in raising houses, and because of 
that employment it may be said that he was not a disinter¬ 
ested witness. But when testifying he impressed the Dep¬ 
uty Auditor as a man who knew his business, and his testi¬ 
mony seemed disinterested and creditable. He says that 
the work done by Hart was detrimental to the house and to 
raising the house. 

27. Mr. Williams says that he repeatedly went to Hart’s 
home to get him to proceed with the work, and that Hart 
would make some excuse and promise to come, but fail to 
do so. It was not until May 22,1947, that the Williams en¬ 
tered into the contract with Putman, who went to work at 
once and with sufficient help completed the job in Novem¬ 
ber or December 1947. 

28. In the opinion of the Deputy Auditor, Hart as plain¬ 
tiff has not sustained the burden on him to show perfor¬ 
mance or excuse for nonperformance, nor has he shown 
that any work he did or materials he furnished or purchased 
inured in any way to the benefit of the Williams or their 
contractor Putman in the performance of his contract. 





FINDINGS OF FACT 


1 29. Plaintiff Pntman performed the work and supplied 

the material required of him under his contract with the 
Williams, with the exception of the grading, and the Wil¬ 
liams have admitted that his performance was satisfactory 
and accepted by them. 

30. Plaintiff Hart has not shown performance of his con¬ 
tract with the Williams above quoted. 

56 31. The evidence does not support a finding that 

Hart completed three-fourths of his contract. 

32. The evidence does not support a finding that the 
1 Williams prevented Hart from performing the contract. 

33. The evidence does not support a finding that Putman 
in executing his contract used any material which Hart had 
brought to the property. 

34. The evidence does not support a finding that any 
work Hart did inured to the benefit of the Williams or of 
Putman in his performance of the contract. 

35. Hart was given free access to the property to haul 
i therefrom all material which he brought there. 

36. Hart caused to be hauled from the property two loads 
of material, which, according to his witness Banks, was all 
the material he wished to haul from the property. 

CONCLUSIONS OF LAW 

37. The plaintiff Putman is entitled to be paid the con¬ 
tract price of $2,170.00 with interest theron at 6 per cent 
per annum from December 1,1947. For the information of 
counsel it is noted that $2,170.00 with interest thereon at 
6% per annum from December 1, 1947, to June 1, 1951, 
totals $2,625.70; and that interest on $2,170.00 at 6% per 
annum accrues at 35.6 cents per day. 
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38. The plaintiff Hart is not entitled to any recovery from 
the Williams or from Putman. 

39. As damages nnder their counterclaim against Hart, 
the Williams are entitled to recover from Hart the differ¬ 
ence in interest mentioned in paragraphs 40 and 41. 

57 RECOMMENDATIONS 

40. The answer of the American Building Association 
filed April 14,1950, in Civil Action No. 2371-48, shows that 
they held at that time $2,377.24 to the credit of Percy B. and 
Louise E. Williams, to be paid to whomever the Court shall 
determine is entitled to receive the same. Interest thereon 
has since accumulated. The Deputy Auditor recommends 
that the defendant American Building Association be di¬ 
rected to pay said sum with accumulated interest to John 
L. Putman, and that said Putman have judgment against 
the said Percy B. Williams and Louise E. Williams for the 
difference between (a) said payment from the American 
Building Association and (b) said sum of $2,625.70 plus 
interest on $2,170.00 thereof from June 1, 1951, to date of 
judgment. 

41. The Deputy Auditor further recommends that Percy 
B. Williams and Louise E. Williams have judgment against 
John M. Hart for the amount of the judgment in favor of 
Putman and against the Williams recommended in Para¬ 
graph 40. 

42. A charge of $300.00 is made for all services of the 
Auditor and Deputy Auditor in executing the said order of 
reference. $100.00 thereof has been paid by Hart; $100.00 
by Putman and $100.00 by the Williams. It is recommended 
that the $100.00 paid by Putman be included in his judg¬ 
ment against the Williams; and that the total of $200.00 
thus paid and to be paid by the Williams be included in 
their judgment against Hart. 
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43. All exhibits received in evidence are being filed with 
this report. 

44. Notices of the filing of this report have been delivered 
to the Clerk for mailing to the following, to whom copies of 
this report have been mailed: 


62 PLAINTIFF HART’S SUGGESTED FINDING 

OF FACTS 

John M. Hart, Plaintiff in Civil Action 2371-48 and co¬ 
defendant in Civil Action 2515-48, considering the allega¬ 
tions set forth in the pleadings in the above-entitled ac¬ 
tions, the testimony adduced and the evidence submitted 
before Deputy Auditor Newton, on the 15th and 16th days 
of March 1951, to be proven and deeming them material to 
the due presentation of this case suggests the same to the 
Court as Finding of Facts. 

[Nature of the Case] 

Plaintiff, John M. Hart, in these actions seeks to recover 
damages for an alleged breach of contract. 

[Statement of Facts] 

Prior to hearings held before Deputy Auditor Newton, on 
March 15th and 16th, 1951, Pretrial Proceedings were held 
in the United States District Court for the District of Co¬ 
lumbia on March 14, 1950 and a Pretrial Statement of the 
nature of the case with certain Stipulations are set forth 
therein. 

Plaintiff John M. Hart, failed to receive notice sent to 
him by his counsel of record to appear for hearing on March 
15,1951, and was not present, he was however, repre- 

63 sented by his counsel, Orille C. Gaudette Esq., and 
James E. Holloman Esq., who objected to proceed¬ 
ing because of Mr. Hart’s absence. Deputy Auditor New- 
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ton, nevertheless ruled that the other parties be allowed to 
give their testimony and their evidence notwithstanding. 
Plaintiff John M. Hart was present on March 16, 1951 as 
were his counsel. 

Defendants Percy B. Williams and Louise Williams were 
present and represented by their counsel, John H. Wilson 
Esq., Defendant American Building Association, were rep¬ 
resented by John Carmody Esq., who by previous agreement 
and consent of the Auditor were not present. Plaintiff 
John L. Putman, was present as was his counsel, P. Bate¬ 
man Ennis Esq. 

The facts developed by plaintiff John M. Hart, may be 
briefly summarizezd as follows: that he has had over 50 
years experience in the building and contracting business; 
that he has successfully moved or raised a large number of 
houses prior to his acceptance of his contract with Defend¬ 
ants Percy B. Williams and Louise Williams. 

On to wit August 22,1946, the plaintiff John M. Hart and 
the defendants Percy B. Williams and Louise Williams en¬ 
tered into a contract in writing (a copy of which was intro¬ 
duced in evidence and marked Plaintiffs Exhibit No. 1.), 
wherein the plaintiff was to raise the house at premises 
known as 4923 Lee Street N. E., Washington, D. C., and 
finish an 8 ft. basement thereunder, construct two area- 
ways, two doors, six steel windows, a 4 in. concrete floor, 
water proof the walls, build a rear porch, remodel the front 
porch, an install drain traps in each areaway, work was to 
be substantially completed during a period of from 60 to 
90 days, and in consideration of the foregoing, Plaintiff 
John M. Hart was to be paid the sum of $2,170.00. The 
agreement was signed on to wit August 22, 1946, but work 
was not commenced until December 9, 1946 due to a delay 
in approval of the loan for the Williams by the American 
Building Association. 

64 Plaintiff John M. Hart, stated that he purchased 
materials in the amount of $525.77 for the Willi ams ’ 


job (see plaintiff’s exhibit No. 2). Most of this material 
was moved onto the job and used by plaintiff John M. Hart, 
or other parties in constructing the basement. The 700 
cinder blocks, cement and mortar, were not moved to the 
Williams’ job but were stored elsewhere; they were subse¬ 
quently lost to the plaintiff because he was not allowed to 
proceed in completing his contract. 

Plaintiff Hart also stated that he moved tools and equip¬ 
ment to the value of $488.00 on the Williams’ premises to 
be used in performing his contract, (see plaintiff’s exhibit 
No. 3). 

Plaintiff John M. Hart stated that these tools and equip¬ 
ment were lost to him and that Defendant’s Percy B. Wil¬ 
liams and Louise Williams used his blocks and wedges for 
firewood. 

Plaintiff John M. Hart stated that some of his bricks were 
used in constructing the wall by Plaintiff John L. Putman 
or his employees, that the particular bricks used were dis¬ 
tinctive and he could positively identify them. 

Plaintiff John M. Hart stated that the bricks purchased 
by him (see plaintiff’s exhibit No. 4.) were lost to plaintiff 
John M. Hart, through no fault of his own; this was denied 
by Plaintiff Putman. 

Plaintiff John M. Hart’s statements were corroborated 
by Walter Banks Sr., i.e., that three truck loads of ma¬ 
terials and equipment were moved to the Williams’ job and 
that subsequently hardly two truck loads were recovered 
or removed. 

Plaintiff John M. Hart further stated that he worked on 
the Williams’ job for a total of 48 days starting on December 
9, 1946 and ending on to wit April 18, 1947; that the rea¬ 
sonable value of his services by the day were worth $20.00 
per day; that the value of his equipment was worth $30.00 
per day or a total of $50,000 per day; that he had 
65 completed no less than three-fourths of his contract 
prior to being driven off the job by the defendants 
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Percy B. Williams and Louise Williams on to wit April 18, 
1947; that he had planned to work from the inside as the 
work would have been more practiably performed in that 
manner; that such was clearly understood and agreed to 
by Percy B. Williams and Louise Williams, when the con¬ 
tract was signed; that the said defendants subsequently ' 
prohibited the plaintiff John M. Hart to pursue this plan 
and thereby was compelled to excavate around and under 
the building; that after excavating accordingly he found 
the joist and girders which supported the building to be in 
a rotten condition; that he proceeded to replace those joists 
and girders and raised the building upon his jacks and sup¬ 
porting timbers; that he had raised the building to a height 
of approximately 4 ft., or one-half the total distance to be 
raised when he was ordered off the property by the defend¬ 
ants Percy B. Williams and Louise Williams which fore¬ 
going statements were corroborated by Walter Banks Sr., 
the foregoing corroboration was substantiated in part by 
defendant Louise Williams when she admitted that he could 
not have his jacks and timbers removed from under the 
building and carried to the front of the premises before 
Plaintiff Putman arrived and put his jacks and timbers 
thereunder because the building would have colapsed and 
been badly damaged otherwise. 

Plaintiff John M. Hart further stated he was hindered 
in the performance of his contract by the actions of the 
defendants Percy B. Williams and Louise Williams in with¬ 
holding the plans and specifications and depriving plaintiff 

John M. Hart from the use of his own tools. 

_ *. 

Plaintiff John M. Hart further stated that since being 
driven off the Williams’ job with the resulting loss of his 
tools, equipment and materials that he has been handicapped 
and suffered not to engage in the building and con- 
66 tracting business and therefore compelled to work 
by the day for wages. 

Plaintiff John M. Hart further stated that he was never 
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informed by the Defendants Percy B. Williams and Louise 
Williams or by John L. Putman that a new contract had 
been entered into by and between the said Williams and 
Putman and/or that the said Putman had been engaged 
to replace plaintiff, John M. Hart; that the said John L. 
Putman admitted in his testimony that the tools, material 
and equipment of the plaintiff John M. Hart were on the 
premises when he arrived thereon. 

[Summary of Evidence] 

Plaintiff John M. Hart’s exhibit No. 1; contract dated 
August 22,1946 by and between Plaintiff John M. Hart and 
Defendants Percy B. Williams and Louise Williams. 

Plaintiff John M. Hart’s exhibit No. 2; itemization of ma¬ 
terials purchased for Williams’ job. 

Plaintiff John M. Hart’s exhibit No. 3; itemization of 
tools and equipment moved to Williams’ job. 

Plaintiff John M. Hart’s exhibit No. 4 is a Bill showing 
the purchase of 1000 bricks for Williams’ job. 

Plaintiff John M. Hart’s exhibit No. 5; is a statement from 
Stembler & Ford to John M. Hart. 

Plaintiff John M. Hart’s exhibit No. 6; is a letter dated 
February 14,1947, indicating notice to the defendants Percy 
B. Williams and Louise Williams to cease interference with 
the work of plaintiff John M. Hart and that he would com¬ 
plete his contract satisfactorily. 

Plaintiff John M. Hart’s exhibit No. 7; is a carbon copy 
of a letter sent to the defendants Percy B. Williams and 
Louise Williams, (not dated), but subsequent to his being 
driven off the Williams’ job notifying the defendants Percy 
B. Williams and Louise Williams he would not be respon¬ 
sible to damage to other persons on the premises or 
67 damage to the property. 

Plaintiff John M. Hart’s exhibit No. 8; is a letter 
from John H. Wilson Esq., counsel for the Defendants Percy 
B. Williams and Louise Williams dated March 1,1946, seek- 
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ing clarification of some points of the contract and the job. 

Plaintiff John M. Hart’s exhibit No. 9; is a carbon copy 
of a letter from the said plaintiff addressed to John EL 
Wilson Esq., dated March 4,1946, stating that all arrange¬ 
ments have been completed and that if given access to the 
premises from which he was driven off and with no inter¬ 
ference said plaintiff would complete the work for which 
he contracted. 

[Argument] 

“ • • * where, after part performance a party is pre¬ 
vented from completing the contract by the action of the 
other party he may regard the contract as rescinded and 
recover on a quantum meruit or he may treat the contract 
as still in existence and sue on it as a breach. North v. Mal¬ 
lory, 94 Md. 305, 51 A 89. McDaniels v. Harrington, 80 OR 
628,158 P 1086. 

[Conclusion of Law] 

Plaintiff John M. Hart was wholly without fault as re¬ 
gards to the contract which he entered into with defendants 
Percy B. Williams and Louise Williams; but was driven 
off the premises by the aforesaid defendants and deprived 
of the use of his tools, equipment and materials which de¬ 
fendants in total disregard and breach of their agreement 
with the said plaintiff, entered into a new contract with the 
plaintiff John L. Putman, resulting in damages as alleged 
by the plaintiff John M. Hart. Accordingly, the plaintiff 
John M. Hart should recover the full amount of the contract. 


78 


Filed Aug. 6, 1951. Harry M. Hull, Clerk. 
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AFFIDAVIT OF LIVINGSTON HILL 

DISTRICT OF COLUMBIA, SS: 

Livingston Hill, being first duly sworn on oath according 
to law, deposes and says: 

That during the time John M. Hart was engaged in rais¬ 
ing the house, 4923 Lee Street, N. E., he was living at 4925 
Lee Street, N. E. 

That he saw Hart practically every day while he was en¬ 
gaged in the work and during that time, he saw him and 
other men deliver materials, equipment and tools which 
were used on the job. At the time Hart came to work on 
the job, the floor level of the house had sunk from twelve 
to eighteen inches below the ground level. 

That the last time he saw him working on the job, he 
had raised the house a distance of approximately four feet 
above the ground level. In addition, he had cleared out an 
area below the ground level to the foundation. 

On a number of occasions during the time Hart was work¬ 
ing on the job, he observed that Mrs. Louise Williams, who 
lived in the house, would refuse to let Hart into the house 
to get his tools so as to complete and to check on the prog¬ 
ress of his work; that he saw Hart on many occasions knock 
at Mrs. Williams’ door so as to inspect or to start his work, 
and Mrs. Williams, who he could see from his window, was 
in the house, would not let him in. On other occasions, he 
saw Mrs. Williams leave the house immediately be- 
79 fore Hart would get there and return only after his 
departure. At these times, Hart would either do as 
much work as he could without going into the house or 
wait around hoping some one would come with a key. On 
various other occasions, he heard Mrs. Williams, without 
cause or provocation, curse and use profanity towards Hart. 
On other occasions, he heard Mrs. Williams order Hart to 
get off the job. In spite of these orders, however, Hart re- 
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mained there for some time thereafter and continued to 
raise the house as stated above. 

That I was also living at 4925 Lee Street, N. E. all during 
the entire time that Putman was working on the job at 4923 
Lee Street, N. E. 

That at the time Putman came on the job, the house had 
been practically raised by Hart to its present height, and 
very little was done by Putman insofar as raising the house 
was concerned. 

That when Putman came on the job, some of Hart’s ma¬ 
terials were on the job, including lumber and brick which 
were used by Putman and his men on the job. That he also 
saw Putman and his men use the equipment which Hart 
had left on the job. 

Livingston Hill, L. H. Hill, Affiant. 


80 Filed Aug. 6,1951. Harry M. Hull, Clerk. 


AFFIDAVIT OF JOHN ALLEN 

DISTRICT OF COLUMBIA, SS: 

John Allen, being first duly sworn on oath according to 
law, deposes and says: 

That I have known John M. Hart for at least the last 
twelve years in the capacity of a general contractor and in 
addition have known him to be engaged in raising houses; 
that during the time he was working at the house, 4923 
Lee Street, N. E., I visited that job on the average of at 
least once and sometimes twice a week over a period of at 
least three months; that on these visits, I had opportunity 
to observe fully the progress of the work that Hart was do¬ 
ing. At the time Hart started on the job, the floor level of 
the house was below the ground and the last time that I re¬ 
call visiting the job, while Hart was working, the house had 
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been raised approximately three to four feet above the 
ground level. 

On the various occasions that I visited the house while 
Hart was working there, I noticed that he had lumber, in¬ 
cluding floor joices and studdings, which Hart stated he 
had brought there and which were being used by him. 

81 John Allen, Affiant, 4817 Meade St. N. E. 


82 Filed Aug. 13,1951, Harry M. Hull, Clerk. 


OBJECTIONS TO ORDER REFERRING CAUSE TO 

AUDITOR AND MOTION TO VACATE SAID ORDER; 

EXCEPTIONS TO THE REPORT OF THE DEPUTY 

AUDITOR 

Comes now the plaintiff, John M. Hart, by and through 
his counsel and submits to this Court: objections to and a 
motion to vacate the Order of this Court, October 10, 1950, 
referring the proceedings herein to the Auditor “for consid¬ 
eration and report”; and in addition thereto, counsel ex¬ 
cepts to the entire Report of the Auditor. 

OBJECTIONS TO ORDER REFERRING CAUSE TO 

AUDITOR AND MOTION TO VACATE SAID ORDER 

1. Reference to the Auditor was injudiciously and inad¬ 
vertently made. There are no pleadings and documents on 
file in these proceedings which indicate that the issues are 
complicated. No exceptional condition exists. Rule 53(b) 
FRCP and the D. C. Code, Title 16-101, et seq. (1940 Ed.) 
sets forth the conditions under which a non-jury matter 
should be submitted to the Auditor. The record in this case 
does not meet the requirements of the Rule or the Code. 

2. The plaintiff Hart was deprived of his right to a trial 
of his entire case by the Court (or jury) as a result of the 
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matter being referred to the Auditor. This amounts to a 
deprivation of his rights under the common law. 

3. The issue presented by Hart was whether the defend¬ 
ants Williams had breached their contract with him and 
should the mechanics’ lien which he had filed be enforced. 
This and the corollary issues of fact and law involved there¬ 
in could and should have been tried by the Court. 

83 EXCEPTIONS TO THE REPORT OF 

THE AUDITOR 

The Report of the Auditor is excepted to in its entirety 
for the following reasons: 

1. The Finding of Fact are contrary to the evidence ad¬ 
duced by Hart. 

a. As to the work actually done by Hart—There was a 
preponderance of evidence for Hart with respect to para¬ 
graph 30, 31, and 34. His contention was that he raised 
the house approximately four feet above the ground level 
in addition to the distance below that level. 

b. As to the material furnished by Hart.— 

c. As to the resulting benefits to the defendants Wil¬ 
liams.— 

d. As to the Williams interference with and preven¬ 
tion of Harts’ performance. 

e. As to the Auditors’ failure to make findings in favor 
of Hart as to the work actually performed by Hart. 

2. The Conclusions of Law are erroneous and ambiguous, 
a. Paragraphs 38 and 39 are contrary to the law and 

evidence. 

3. Recommendations 

a. Paragraphs 41 and 42 of the Recommendations ex¬ 
ceed the scope of the pleadings; are beyond the issues 
and wholly unwarranted by the facts and without any 
legal basis, either in law or in equity. 
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4. As a further objection it is submitted that Hart was 
not given timely notice of the Auditors’ hearing. Para¬ 
graph 5 of the Report states that Hart was not present at 
the March 15th hearing. As a result witnesses were not 
present who otherwise would have been. Harts’ affidavit 
attached hereto supports this contention. 

On basis of the foregoing the plaintiff Hart, through his 
counsel moves this Court to enter an order setting the is¬ 
sues raised by the exceptions for trial by this Court; to 
vacate the Order of October 10, 1950 which referred this 
matter to the Auditor; and for such other and general re¬ 
lief as the cause may require for the protection of the 
plaintiffs’ interests. 

Parker and Parker. By (s) Barrington D. Parker, 
Attorneys for John M. Hart. 

• ••••••••• 

85 Filed Aug. 13,1951. Harry M. Hull, Clerk. 
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AFFIDAVIT OF JOHN M. HART 

DISTRICT OF COLUMBIA, SS: 

John M. Hart being first duly sworn upon oath according 
to law deposes and states as follows: 

When I first started on the job at 4923 Lee St., N. E., in 
accordance with my contract with the Williams, it was 
agreed by us that I was to be given access to the house at 
all times. I explained to the Williams that I had to wor h 
from th the inside as well as the outside so as to complete 
the job. After a while however Mrs. Williams refused to 
let me in the house to check on my work and to get my tools. 
Many times she would be in the house and refuse to let me 
in when I knocked. In addition over a period of time she 
would abuse me with vile and profane language in the pres- 
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ence of others and without cause. I endured this because 
she was a woman. 

I left the job in April of 1947 because she told me that 
she no longer wanted me to complete the job and because she 
ordered me off her premises. At that time I had excavated 
a distance of between 18 to 24 inches below the ground level 
and had raised the house a distance of approximately four 
feet above the ground level. I had supported the house 
with timber and 13 jacks. I had also dug trenches around 
the house to carry off water which would accumulate. I 
further state that I did not receive notice of the Auditor’s 
hearing of March 15, 1951 until that day. At that 
86 time it was too late for me to appear with my wit¬ 
nesses. I was present at the March 16,1951 hearing, 
I was unable however to get notice in such a short time to 
all of my witnesses whom I expected to testify in my behalf. 

The witnesses whom I expected to testify in my behalf 
and who would have been available if I had had proper 
notice were: 

Livingston Hill, John Allen, Walter Banks Jr., 0. J. 
Turner, Henry Chavers. 

I do further aver that the exceptions and the affidavits 
herein filed are brought in good faith and not for purpose 
of delay. 

(s) John M. Hart. 


87 Filed Oct. 5,1951. Harry M. Hull, Clerk. 


AFFIDAVIT OF JOHN M. HART 

DISTRICT OF COLUMBIA, SS: 

John M. Hart, being first duly sworn on oath according 
to law, deposes and says: 

That I was not notified of the hearing before the Auditor 
in the captioned cause until March 15, 1951, the day that 
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said hearing was scheduled. I received a telegram stamped 
as follows: “1951 Mar 15 P. M. 358” advising me to call 
Lawyer Gaudette immediately. This telegram was received 
late in the evening of March 15,1951. I also received a spe¬ 
cial delivery letter from Lawyer Holloman dated March 15, 
1951, which I did not receive until the evening of March 15, 
1951. I received both these communications too late to con¬ 
tact all my witnesses whom I expected to testify on my 
behalf. 

(s) John M. Hart, Affiant. 

Parker & Parker, Atty’s for John M. Hart, 1130 6th St., 
N. W. 


88 Filed Nov. 1,1951. Harry M. Hull, Clerk. 


JUDGMENT 

Upon consideration of the objections filed to the order 
of this Court referring the above causes to the Auditor, the 
exceptions to the report of the Deputy Auditor, and the 
motion to vacate said order, all of which were filed on be¬ 
half of the plaintiff John M. Hart in Civil Action 2371-48, 
and in consideration of the further motion filed on behalf 
of the plaintiff John L. Putman in Civil Action 2515-48 for 
action on the Auditor's report, both cases having been con¬ 
solidated for trial, and all of which motions were fully ar¬ 
gued by counsel for both the plaintiff John M. Hart and the 
plaintiff John L. Putman, and all of which have been duly 
considered by the Court, it is this 1st day of November, 1951, 

ORDERED and ADJUDGED 

1. That the findings of fact, conclusions of law and rec¬ 
ommendations of David A. Newton, Deputy Auditor, are 
ratified, affirmed and adopted by the Court. 
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2. That the motion of the plaintiff John L. Putman for 
action on the Auditor’s report is granted. 

89 3. That the motion of plaintiff John M. Hart to 

vacate the order of reference to the Auditor be and 
the same is denied, and the exceptions filed to the report 
of the Deputy Auditor are overruled. 

4. That the plaintiff John L. Putman is awarded a judg¬ 
ment against the defendants, Percy B. Williams and Louise 
E. Williams in Civil Action No. 2515-48 in the sum of 
$2,170.00, with interest thereon at six per cent (6%) per 
annum from December 1, 1947, to October 1, 1951, and 
which totals $2,669.13, plus the sum of $100.00 paid by John 
L. Putman to the Office of the Auditor as his share of the 
charges made by that office. The foregoing judgment shall 
be subject and subordinate to a certain deed of trust, and 
the lien thereof, dated November 7, 1946, recorded Novem¬ 
ber 8,1946, in Liber 8370, Folio 99, among the land records 
of the District of Columbia, made by the defendants, Percy 
B. Williams and Louise E. Williams to secure a loan made 
by the American Building Association in the original amount 
of $4,500.00. 

5. That the plaintiff John M. Hart is not entitled to any 
recovery from Percy B. Williams or Louise E. Williams, 
defendants herein, and that the Mechanic’s Lien No. 22275 
filed by John M. Hart on July 9,1947, against premises 4923 
Lee St., N. E., Washington, D. C., is released and discharged 
of record. 

6. That the defendant American Building Association is 
directed to pay unto the plaintiff John L. Putman the 
moneys that they hold at this time to the credit of Percy B. 
Williams and Louise E. Williams and which the Court is ad¬ 
vised amount to $2,504.46 as of October 1, 1951, and the 
same is to be applied and credited as partial payment of the 
judgment of John L. Putman against Percy B. Williams and 
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Louise E. Williams, as set forth in paragraph No. 4 hereof. 
Upon such payment being made, the defendants, American 
Building Association and Washington Loan and Trust Com¬ 
pany, shall be relieved of any and all liability under 
90 this judgment as no costs are assessed against said 
defendants, or either of them, by this judgment. 

7. That the defendants Percy B. Williams and Louise E. 
Williams shall have a judgment against the plaintiff John 
M. Hart in the sum of $364.67, and which amount represents 
the difference between the amount of judgment entered 
against said defendants in favor of the plaintiff John L. 
Putman in the sum of $2,669.13 and the amount of $2,504.46 
which the American Building Association has been directed 
to pay to the plaintiff John L. Putman on account of his 
judgment against the defendants Percy B. Williams and 
Louise E. Williams; that said amount in addition represents 
the sum of $100.00 which the defendants Percy B. Williams 
and Louise E. Williams were obliged to pay to the Office of 
the Auditor and in addition the further sum of $100.00 simi¬ 
larly paid to the Auditor by John L. Putman, and which 
amount is included in the judgment of John L. Putman 
against Percy B. Williams and Louise E. Williams. 

(s) James R. Kirkland, Judge. 

Approved as to form: 


91 Filed Nov. 30,1951. Harry M. Hull, Clerk. 


NOTICE OP APPEAL 

Notice is hereby given this 30th day of November, 1951, 
that John M. Hart hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 1st day of November, 1951 in 




* 

39 

► 

favor of Percy B. Williams and Louise E. Williams against 
: said John M. Hart; said Judgment having ratified, affirmed 

» and adopted the Report of the Deputy Auditor; discharged 

from record the mechanic’s lien filed by Hart against prem¬ 
ises 4923 Lee Street, N. E.; awarded a money judgment in 
* favor of the Williams against Hart; denied Hart recovery 

against the Williams. 
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QUESTIONS PRESENTED. 

1. Can this Court on appeal from a judgment in one case 
reverse a judgment in another case, consolidated with the 
former below, from which no appeal was taken? 

2. Will this Court entertain an appeal which is moot be¬ 
cause of res judicata resulting from the judgment in an¬ 
other case which determines the only issue between appel¬ 
lant and an appellee ? 

3. Will this Court entertain an appeal from an equity 
type order, where the act ordered to be done has been done? 

4. Was the appellant denied a proper trial in an equity 
type case when there was a reference to the auditor, con¬ 
sented to by appellant, and where the report of the auditor 
was based on findings of fact which were not “clearly 
erroneous”? 
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IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,311 

John M. Hart, Appellant, 
v. 

Percy B. Williams, Louise E. Williams, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE AMERICAN BUILDING 

ASSOCIATION. 


COUNTERSTATEMENT OF THE CASE. 

Appellee incorporates herein by reference the Counter- 
statement of the Case contained in the Brief of Appellees 
Williams. In addition certain facts concerning the renewal 
of the motion of appellee American Building Association 
to dismiss the appeal are set forth in the renewal of that 
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motion which is found as Part I of the Argument in this 
brief. 

SUMMARY OF ARGUMENT. 

1. The appeal should be dismissed as to appellee Amer¬ 
ican Building Association because appellant did not appeal 
from any judgment or order as to which appellee American 
Building Association is an interested party, and because 
the appeal is moot as between appellant and appellee Amer¬ 
ican Building Association. 

2. On the merits, in the alternative, the judgment below 
should be affirmed because the appellant consented to the 
reference, and because appellant was not deprived of his 
right to a jury trial, or to a trial. 

ARGUMENT. 

I. Renewal of Motion to Dismiss Appeal. 

Appellee American Building Association renews its mo¬ 
tion to dismiss this appeal as to it, on the grounds that 
(1) the appellant did not appeal from any judgment or 
order as to which appellee American Building Association 
is an interested party, and (2) because the appeal is moot 
as between appellant and appellee American Building As¬ 
sociation. These grounds are more particularly discussed 
in sections A and B below. 

A. Appellant Dm Not Appeal in the Right Case. 

This case was consolidated for hearing below with Civil 
Action No. 2515-48 (App. 11 and Supp. App. 2*). In this 
case, which was Civil Action No. 2371-48 below, appellant 
was plaintiff (App. 1-5). In No. 2515-48 one Putnam was 
plaintiff, and appellant was a co-defendant with appellees. 
(App. 11 and Supp. App. 2). The judgment herein was 

* Pursuant to permission contained in this Court’s order of July 9, 1952, 
there is printed in a Supplemental Appendix filed herewith, the captions of 
certain pleadings in the Record. 
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captioned in both cases and gave a fund which was being 
held by American Building Association as stakeholder to 
said Putnam, plaintiff in No. 2515-48, and directed appellee 
American Building Association to pay the same over to 
him (App. 36 and Supp. App. 3). Being the stakeholder of 
said fund was the only connection which appellee American 
Building Association had with either case (App. 37-8). Ap¬ 
pellant’s amended complaint indicates no other claim 
against appellant American Building Association than as 
a stakeholder of a fund (App. 4). Appellant appealed in 
case No. 2371-48 only, which is this appeal (App. 38 and 
Supp. App. 3). The part of the consolidated judgment re¬ 
lating to appellee American Building Association was in 
Civil Action No. 2515-48, as it directed said appellee to pay 
the fund to Putnam (App. 37-8), who was only a party in 
that action (Supp. App. 2, 3). The wording of the notice 
of appeal itself clearly shows only an appeal as to the 
judgment in favour of the appellees Williams. No mention 
is made of Putnam or appellee American Building Asso¬ 
ciation (App. 38-9). Appellant failed to appeal in No. 
2515-48. This Court cannot on an appeal from Civil Ac¬ 
tion No. 2371-48 set aside a judgment in Civil Action No. 
2515-48. 

B. This Appeal is Moot as to Appellee American 
Building Association. 

As is indicated by the record (Supp. App. 2) and dis¬ 
cussed above, appellant and appellees were all parties in 
Civil Action No. 2515-48 below. In that case was litigated 
the question of whether or not Putnam was to receive the 
fund. In Civil Action No. 2515-48 a final judgment gave 
the fund to him and ordered appellant American Building 
Association to pay it to him (App. 37-8). This judgment 
is final and no appeal has been taken. It is res judicata as 
to appellant, as to appellees and as to Putnam in so far as 
the fund is concerned. The granting of the fund to Putnam 
in Civil Action No. 2515-48 necessarily includes an adverse 
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determination of any possible claim of appellant, who was 
also a party to No. 2515-48. Even if Civil Action No. 
2371-48 were reversed on this appeal, the judgment in No. 
2515-48 would conclude the only question in this case as 
between appellant and appellee American Building Asso¬ 
ciation, that is, who has right to the fund, appellee or 
Putnam. This appeal as to these parties, therefore, is 
moot. 

Had appellee American Building Association not paid 
over the fund to Putnam, it could have been held in con¬ 
tempt of Court since, as to this appellee the order is an 
equity type order, to do an act, not a money judgment.* 
As a matter of fact, even if this entire controversy had 
been in one, rather than two cases below, or had appellant 
appealed both cases, this case would have to be dismissed 
as moot, inasmuch as appellee American Building Associa¬ 
tion has paid to Putnam, as respect for the decree de¬ 
manded it so so, the fund in controversy. Shaw v. Lane, 47 
App. D. C. 170. 

This appeal is, therefore, in any event, moot as to ap¬ 
pellee American Building Association, and must be dis¬ 
missed as to it, United States v. International Union, 88 
TJ. S. App. D. C. 341,190 F. 2d 865, and cases discussed at 
page 349 of 88 TJ. S. App. D. C. 

n. The Merits. 

A. Appellant Consented to the Reference. 

The Brief of Appellees Williams on the merits, is in¬ 
corporated herein by reference. 

It should be emphasized that the Record in this Court 
at Page 6 indicates that Mr. Holloman, an attorney for 
appellant below, consented to the reference, and on the 
same page a request of Mr. Gaudette, another attorney 
for appellant below, to the Trial Judge to issue the order 
of reference forthwith. 

* The entire action, in fact, was basically in Equity. Section 38-110 of 
the D. C. Code (1940). 
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B. Appellant Was Not Deprived op a Right to a Jury 

Trial, or to a Trial, 

An examination of the amended complaint does not in¬ 
dicate that appellant demanded a jury trial, (App. 5) or 
that any appellee demanded one (App. 8 and 11). In any 
event, since the action was to enforce a mechanics lien and 
was in equity, Section 38-110 of the D. C. Code (1940), 
the parties were not entitled to a jury trial. 

In a non-jury action, “the court shall accept the master’s 
findings of fact unless clearly erroneous”. Federal Rule 
of Civil Procedure 53 (e) (2). The term “master”, in¬ 
cludes an auditor. Rule 53 (a). Appellant had his trial, 
and lost. There is no ground for reversal 

CONCLUSION. 

The appeal should be dismissed as to appellee American 
Building Association, or in the alternative, the judgment 
below should be affirmed. 

Respectfully submitted, 

John J. Carmody, 

Jo V. Morgan, Jr., 

815 Fifteenth Street, N. W., 
Washington 5, D. C., 

Counsel for Appellee 
American Building Association. 
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SUPPLEMENTAL APPENDIX. 

45 Filed Jun 19 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2371-48 

John M. Hart, Plaintiff, 
v. 

Percy B. Williams, Louise Williams and American 
Building Association, Defendants . 

Civil Action No. 2515-48 

John L. Putman, Plaintiff, 
v. 

Percy B. Williams, Louise E. Williams, John M. Hart, 
Washington Loan and Trust Company, and American 
Building Association, Defendants. 

Report of the Deputy Auditor. 


82 Filed Aug 13 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

C. A. No. 2371-48 

John M. Hart Plaintiff 
v. 

Percy B. Williams, et al Defendants 


C. A. No. 2515-48 

John L. Putman Plaintiff 
v. 

Percy B. Williams, et al Defendants 
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Objections to Order Referring Cause to Auditor and 
Motion to Vacate Said Order; Exceptions to the 
Report of the Deputy Auditor. 

88 Filed Nov 1—1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2371-48 
John M. Hart, Plaintiff, 
vs. 

Percy B. Williams, et al, Defendants. 

Civil Action No. 2515-48 
John L. Putman, Plaintiff, 
vs. 

Percy B. Williams, et al, Defendants. 

Judgment 

• ••••••#•• 

91 Filed Nov 30 1951 

united states district court 

FOR THE DISTRICT OF COLUMBIA 

Civil No. 2371-48 
John M. Hart Plaintiff, 
vs. 

Percy B. Williams, et al., Defendants. 

Notice of Appeal 




